
NOTICE OF FILING

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601-3218

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
RO. Box 19276
Springfield, Illinois 62794-9276

PLEASE TAKE NOTICE that I havetoday filed with the Office of the Clerk of the

Pollution Control BoardtheMotion for Leave andVerified Petitionto AppearPro Hac Vice on

behalfof Mac’sin the abovereferencedmatter,acopyofwhich is herewithserveduponyou.

Respectfullysubmitted,

HATCHETT & HAUCK LLP

Dated: February3, 2005 (7~J4~
DavidL. Hatchett,#19383-49
10 WestMarketStreet,Suite 1025
Indianapolis,iN 46204
Telephone: (317) 464-2620
Facsimile: (317) 464-2629
david.hatchett~h2lawyers.corn

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

MAC’S CONVENIENCESTORESLLC,
Petitioner,

vs.

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

RECEIVED

CLERK’S OFFICE

FEB 07 2005
STATE OF ILLINOIS

PoHution Control BoardPCB05-101
(UST APPEAL)

)
)
)
)
)
)
)
)
)



• RECEIVED

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

MAC’S CONVENIENCESTORESLLC, ) FEB 072005
Petitioner, ) PCB05-101 STATE OF ILLINOIS

) (USTAPPEAL) Pollution Control Board
vs. )

)
)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

Respondent. )

MOTION FOR LEAVE TO APPEAR PROHAC VICE

Pursuantto 35 Illinois Administrative Code 101.400, David L. Hatchettrespectfully

movesfor admissionprohac vice:

1. David L. Hatchettis a partnerof the law firm Hatchett& Hauck LLP, 10 West

MarketStreet,Suite 1025, Indianapolis,Indiana46204.

2. David L. Hatchettreceivedhis J.D. degreefrom IndianaUniversity School of

Law in Indianapolis,Indianaandwasadmittedto theBar in theStateofIndianain 1996.

3. David L. Hatchettis a memberin goodstandingoftheBar in theStateofIndiana,

andno disciplinaryproceedingshaveeverbeenfiled andnonearependingagainsthim.

4. TheVerified Petitionin SupportofPro Hac Vice Admissionof David L. Hatchett

is attachedto this motionasExhibit A.

WHEREFORE,the undersignedrespectfullyrequeststhat the Court granthim leave to

appearascounselprohac vice in this actionon behalfofMac’sConvenienceStoresLLC.

Respectfullysubmitted,

HATCHETT & HAUCK LLP

Dated: February3,2005 ______________________________
Davi4JHat~hett3-#-W3~-49---——
10 WestMarketStreet,Suite 1025
Indianapolis,IN 46204
Telephone: (317)464-2620
Facsimile: (317)464-2629
david.hatchett@h21awyers.com



CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton February3, 2005,I servedatrue
and accuratecopyof the foregoing,by placinga trueandcorrectcopy in a properly sealedand
addressedenvelopeand by depositingsaid sealedenvelopesin a U.S. mail drop box located
within Indianapolis,Indiana,with sufficient First ClassMail postageaffixed thereto,upon the
following namedpersons:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601-3218

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of Legal Counsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276

David L. Hatchett



RECEIVED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD FEB 072005

MAC’S CONVENIENCESTORESLLC, ) STATE OF ILLINOIS
Petitioner, ) PCB05-101 Pollution Control Board

) (UST APPEAL)
vs. )

)
)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

Respondent. )

VERIFIED PETITION OF DAVID L. HATCHETT IN SUPPORT OF
PROHAC VICE ADMISSION

1. Pursuantto 35 Ill. Adm. Code 101.400, David L. Hatchett,as attorneyfor the

Petitioner,Mac’s ConvenienceStoresLLC, now petitionsthe Court for leaveto appearin this

actionascounselprohacvice.

2. Mr. Hatchettis currently not a residentof the stateof Illinois, is not regularly

employed in the State of Illinois, and is not regularly engagedin businessor professional

activitiesin the StateofIllinois.

3. Mr. Hatchettis employedat the law firm ofHatchett& HauckLLP, 10 W. Market

Street,Suite 1025,Indianapolis,Indiana46204, (317)464-2620,facsimile(317)464-2629.

4. • Mr. Hatchettis a memberin good standingand licensedto practicelaw in the

Stateof Indianasince 1996;his Indianaattorneyregistrationnumberis 19383-49.

5. Mr. Hatchetthasneverbeensuspendedor disbarredandhasneverresignedfrom

the practiceof law as a resultof a disciplinary discharge,investigation,or proceedingin any

jurisdiction.

6. No disciplinaryproceedingsarepresentlypendingagainstMr. Hatchett in any

jurisdiction.

7. Mr. Hatchettcurrentlyhasno mattersbeforeany court in Illinois.

8. Thereis goodcausewhy Mr. Hatchettshould be admittedto appearin thatthere

hasbeenan attorney-clientrelationshipwith the client, Mac’s ConvenienceStoreLLC, for an

~ of time. ____ _____________ ________

9. By letterdatedDecember16, 2004,theIllinois Pollution ControlBoardindicated

that an attorney licensed to practice in anotherstate could representMac’s Convenience



StoresLLC in the above-captionedmatter,so long asthe Board grantsa motion to appearpro

hacvice pursuantto 35111. Adm. Code10l.400(a)(3).

WHEREFORE,Mr. HatchettrespectfullyrequeststhisCourt to granthim leaveto appear

in thiscause.

I affirm, underthepenaltiesofperjury, thattheforegoingrepresentationsaretrue.

Dated: February3, 2005 Respectfullysubmitted,

HATCHETT & HAUCK LLP

~____

DavidL. Hatchett,#19383-49
10 WestMarketStreet,Suite 1025
Indianapolis,IN 46204
Telephone: (317)464-2620
Facsimile: (317)464-2629
david.hatchett@h2lawyers.com

STATE OF INDIANA )
) SS:

COUNTYOF MARION )

Beforeme, theundersigned,aNotaryPublic in andfor saidCountyandState,personally
appearedb&vtd L t-1~fd~f1-,who acknowledgedthe executionof the foregoinginstrumentfor and
onbehalfof saidentity.

Witnessmy handandNotarial Sealthis day of b , 2005.

My CommissionExpires:June23. 2009 k. -_______

Miya . Evans,Notary ublic •

• Residingin HenryCounty, Indiana



ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

RECEIVED

CLERK’S OFFICE

FEB 07 2005
• STATEOF ILLINOIS
Pollution Control Board

ORDER FOR ADMISSION OF DAVID L. HATCHETT PROHAC VICE

On considerationof the Verified Petition of David L. Hatchettin Supportof Pro Hac

Vice Admission, it is herebyorderedthat the Motion for Leave to Appear Pro Hac Vice is

granted. David L. Hatchett’sappearancefor Mac’s ConvenienceStoresLLC shall be enteredas

amatterofrecord.

• IT IS SO ORDERED.

I, DorothyM. Gunn,Clerk ofthe Illinois Pollution Control Board, certify thattheBoard
adoptedtheaboveorderon _________, 2005, by avoteof____

DISTRIBUTION:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

David L. Hatchett
Hatchett& HauckLLP

10 W. MarketStreet,Suite 1025
Indianapolis,Indiana46204

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 North GrandAvenue,East
P.O.Box 19276
Springfield, IL 62794-9276

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

vs.

MAC’S CONVENIENCESTORESLLC, )
Petitioner, )

) (USTAPPEAL)
)
)
)
)
)
)



RECEIVED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD FEB 072005

MAC’S CONVENIENCE STORESLLC,
Petitioner,

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

NOTICE OF FILING

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601-3218

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorney General
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with theOffice oftheClerkof the

PollutionControlBoardtheAppearanceof David L. Hatchetton behalfofMac’s in theabove

referencedmatter,acopyofwhich is herewithserveduponyou.

Respectfullysubmitted,

HATCHETT & HAUCK LU’

Dated: February3, 2005
7~->S’4~
David L. Hatchett,#19383-49
10 WestMarket Street,Suite 1025
Indianapolis,IN 46204
Telephone: (317)464-2620
Facsimile: (317)464-2629
david.hatchett@h2lawyers.com

vs.

PCB05-101
(UST APPEAL)

STATE OF ILLINOIS
Pollution Control Board)

)
)
)
)
)
)
)
)



MAC’S CONVENIENCESTORESLLC,
Petitioner,

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

APPEARANCE

LLC.
I herebyfile my Appearancein this proceeding,on behalfof Mac’s ConvenienceStores

Respectfullysubmitted,

HATCHETT & HAUCK LLP

Dated: February3, 2005
David L. Hatchett,#19383-49
10 WestMarketStreet,Suite 1025
Indianapolis,IN 46204
Telephone: (317)464-2620
Facsimile: (317)464-2629
david.hatchett@h2lawyers.com

CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on February3, 2005, I servedatrue
andaccuratecopyof the foregoing,by placing atrue andcorrectcopy in a properlysealedand
addressedenvelopeand by depositingsaid sealedenvelopesin a U.S. mail drop box located
within Indianapolis,Indiana,with sufficient First Class Mail postageaffixed thereto,uponthe
following namedpersons:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolphStreet
Chicago Illinois 60601 -~21R

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel

~~~i02J NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

vs.

RECEIVED

CLERK’S OFFICE

FEB 072005
STATE OF ILLINOIS

Pollution Control Board
PCB05-101
(UST APPEAL)

)
)
)
)
)
)
)
)
)

David L. Hatchett



RECEIVED

• CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD FEB 072005

NOTICE OF FILING

STATE OF ILLINOIS
PCB05-101 Pollution Control Board
(USTAPPEAL)

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601-3218

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of Legal Counsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276

PLEASETAKE NOTICE thatI havetodayfiled with theOffice oftheClerkof the

PollutionControlBoardMac’s AmendedPetitionfor ReviewoftheFinalAgencyUnderground

StorageTankDecisionin theabovereferencedmatter,a copyofwhich is herewithservedupon

you.

Respectfullysubmitted,

HATCHETT & HAUCK LLP

Dated: February3, 2005 ~D~I4~1
David L. Hatchett,#19383-49
10 WestMarketStreet,Suite1025
Indianapolis,IN 46204
Telephone: (317)464-2620
Facsimile: (317)464-2629
El ~ El 1, ~f,’h ,~tti~i~1,~)I ‘,ixr,i~rc i’e~ry,

MAC’S CONVENIENCE STORESLLC, )
Petitioner, )

)
vs. )

)
)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

Respondent. )



RECEIVED

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

FEB 072005
MAC’S CONVENIENCESTORESLLC, )

Petitioner, ) PCB05-101 STAJE OF ILLINOIS
) (USTAPPEAL~0 tiOn Control Board

vs. )
)
)

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

Respondent. )

AMENDED PETITION FOR REVIEW OF FINAL AGENCY
UNDERGROUND STORAGE TANK DECISION

The petitioner, Mac’s ConvenienceStores LLC (“Mac’s”) herebyfiles its Amended

Petitionandrequeststhat theIllinois Pollution ControlBoard(“Board”) reviewthefinal decision

of the Illinois EnvironmentalProtectionAgency (“Agency”) in the above-referencedcase. In

supportthereof,Mac’s respectfullystatesasfollows:

Facts and Procedural History

1. Mae’s owns and operatesa gasolineservice station on property located at

105 South Front Street,Braidwood, Will County, Illinois (“Site”). On December31, 2003,

Mac’s reportedareleaseofpetroleumattheSite. TheSitewasassignedIncidentNo. 20031894

basedon the presenceof hydrocarbonodors in the conveniencestore building and elevated

concentrationsofgasolineconstituentsin groundwater.Mac’s retainedAmericanEnvironmental

Corporation (“American”) to complete Early Action and Site Investigationand Corrective

Action, including releaseinvestigationand confirmation,preparationof a 45-DayReport,and

preparationofa SiteInvestigationPlan(“SIP”) andBudget.

2. On February12, 2004, Americantimely submittedon behalfof Mac’s a 45-Day

Reportto documentEarlyAction activitiesconductedat thesite.

• 1



3. On June21, 2004, Americansubmittedon behalfof Mac’s a SIP andBudgetfor

investigationto determinethe nature,concentration,directionof movement,rateof movement

andextentof contaminationaswell asthephysicalfeaturesofthe siteandsurroundingareathat

mayaffectcontaminanttransportandrisk to humanhealthandsafetyandthe environment.

4. On October21, 2004,theAgency issueda Final Decisionto Mac’s in whichthe

SIP andassociatedBudgetandthe45-DayReportwererejected.’

5. On November11, 2004, American submitteda Requestfor Re-Reviewto the

Agency.

6. On November24, 2004, counselfor the Agency timely filed a joint notice to

extendthe 35-dayresponseperiod, and the Board extendedthe appealperiod to February24,

2005,aswasrequested.

7. BecauseAmerican had not yet receivednotice of the extensionfiling, on

November24, 2004,Mac’s filed its Petitionfor Reviewwith theBoard.

8. On December16, 2004, theBoard askedMac’s to file an amendedpetition filed

by an attorneyand clarifying Mac’s position on the Agency’srejectionof the 45-DayReport.

The Board set February3, 2005 asthe filing deadlinefor this AmendedPetition. Thus, this

AmendedPetitionis timely filed.

Statementof Issuesfor Review and
Legal Basisfor Challengeto Determination

9. Mac’s seeksadministrativereview of the Agency’s Final Decisionrejectingthe

SIP, Budget,and 45-DayReportsubmittedby Mac’s. Mac’s challengesthe form and basisof

the Agency’s Final Decisionand believesthat the Agency’sFinal Decision is without factual

‘As instructedby theClerk Office personnelandto avoid duplication,the attachmentsfrom theoriginal Petition are
not attachedto this AmendedPetition. However,we do incorporateby referenceall of thoseattachmentsinto this
AmendedPetition.

2



basis or legal support, is arbitrary and capricious and is otherwisenot in accordancewith

applicablelaw for multiple reasons,includingbutnot limited to thefollowing reasonsenunciated

below.

10. Mac’s consultant,American, preparedthe June 21, 2004 SIP and Budget in

accordancewith the EnvironmentalProtectionAct (“Act”) and generallyacceptedengineering

practices. American’sKennethM. Miller, P.E.,P.G., who participatedin preparingthe SIP and

Budget, is a Licensed ProfessionalEngineer and Geologist with fourteen (14) years of

experiencein theenvironmentalconsultingindustry. The SIP detailedtheproceduresnecessary

to determinethenature,concentration,directionof movement,rateof movementand extentof

contaminationaswell asthe physicalfeaturesof the site and surroundingareathat may affect

contaminanttransportandrisk to humanhealthandsafetyandtheenvironment.

11. In accordancewith 415 ILCS 5/57.7(a),theBudgetincludedanaccountingof all

costsassociatedwith the implementationandcompletionofthe SIP. Thesecostsarereasonable

andarenecessaryto performthesite investigationactivitiesincludedin theSIP.

12. In its Final Decision,theAgencycited asonereasonfor rejectingthe SIP andthe

45-DayReportthe purportedfailure to investigateand confirm the nature and amount of a

release. However, Mac’s consultantperformedreleaseinvestigation and confirmation steps

includingUST systemstightnesstestingin accordancewith 35 Ill. Adm. Code 170.580. Mac’s

conductedasiteassessmentto measurefor thepresenceofareleasewherecontaminationis most

likely to be presentbasedon the known environmentalcontaminationand hydrocarbonodor

insidethe storebuilding. The site assessmentconsistedof air, soil and groundwatersampling

andanalysis. Laboratoryanalysesconfirmedthepresence~fgasolineindicatorcontaminantsin ____

soil and groundwaterin concentrationsin excessof the Tier I remediationobjectivesat 35 Ill.

3



Adm. CodePart742. Elevatedconcentrationsofhydrocarbonswerealsodetectedby laboratory

analysisof air samplesfrom insidethe storebuilding andfrom a recoverywell installedfor soil

vaporextraction.

13. Also asgroundsfor rejectingthe SIP andthe45-DayReport,the Agencyasserted

that anUST systemreleasehasnot beenconfirmedand allegesthat the lengthof time between

thetanktesting andthereleasereportingis excessiveandthereis no reportof aspill. However,

the regulationsacknowledgethat situationsexist wheretest resultsfor an UST systemdo not

indicatethat a leak existsbut environmentalcontaminationis the basisfor suspectinga release

(41 Ill. Adm. Code l70.580(b)(3)). Further, the State Fire Marshal routinely requires the

reportingofreleasesliasedsolelyonenvironmentalcontaminationin the absenceofevidenceof

an UST systemleak. Basedon the availableinformationindicating anabsenceof UST system

leaksand the presenceof environmentalcontaminationin soil, groundwaterand air near the

currentUST systems,Americanconcludedthe releasewaslikely causedby overfilling ofoneor

moreof the threeexisting USTs. Although Mac’s is not currently awareof a specific event

involving a spill or overfill, either or both may have occurredat this Site without Mac’s

knowledge. No potential sourcesof contaminationwere identifiedon adjacentpropertiesto the

southeast or southwest,androadwaysborderthepropertyin theothertwo directions. By wayof

additional information, Americansubmittedadditional information, including tightnesstesting

results,to theAgencyon or aroundNovember11, 2004.

14. In addition, the Agency rejectedthe SIP and 45-DayReport becausethe plan

allegedlydoesnot includethe investigationofthe areamost likely to be contaminated(i.e., the

_____ ~UST field and system)~H~y~ii, this areahas alreaciyJieeninvestigated,and evidenc~fA~~~

releasehasbeenidentifiedand reportedas discussedherein. Furtherinvestigationis proposedin

4


